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Court of Appeals of the District of Columbia. 


No. 3796. 

International Exchange Bank, &c., Plaintiff in Error, 

VS. 

Vincent Pullo. 


1 Municipal Court of the District of Columbia. 

No. 206,537. 

International Exchange Bank, a Corporation, Plaintiff, 

vs. 

Vincent Pullo, Defendant. 

Landlord & Tenant. 

Be it remembered, That, in the Municipal Court of the District of 
Columbia, at the City of W ashington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

2 Complaint. 

Filed September 15,1921. 

In the Municipal Court of the District of Columbia. 

No. 206,537. 

International Exchange Bank, a Corporation, Plaintiff, 

vs. 

Vincent Pullo, Defendant. 

L. & T. 

The plaintiff, International Exchange Bank, a corporation, or¬ 
ganized and existing under the laws of the State of Arizona, and 
having its principal office and place of business in the District of 

1—3796a 
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Columbia, sues the defendant, Vincent Pullo, for that the said plain¬ 
tiff is entitled to the possession of certain premises situated in the 
District of Columbia, consisting of a room on the first A 001 a 
building situate on the Northeast corner of Fifth and II | greets. 
Northwest, Washington, D. C. now occupied by A?e defendan , the 
said premises and room ior the possession of which this action is 
brought being further known and described as premises numbered 
803 Fifth Street, Northwest, Washington, D. t.; the said piemises 
are unlawfully detained from the plaintiff and held from it without 
right bv the defendant, to whom the said premises were leased by 
plaintiff’s predecessor in title for a term of two years beginning on 
August 9, 1919. and ending on August 8, 1921. A short time prior 
to the expiration of defendant’s said tenancy under the said lease, 
Joseph Sehiavone, plaintiff’s grantor, who executed the said 
3 lease, sold and conveyed the said premises to the plaintitt, 
who took and held and now holds the title to the said prem¬ 
ises in good faith. Defendant’s tenancy and estate m the said prem¬ 
ises have expired, having been terminated by limitation in the said 
lease and, also, bv a valid thirty day notice to quit the said premises, 
personally served by the plaintiff upon the defendant. 1 laintiff is a 
banking corporation, owning the entire building in which the said 
premises occupied by the defendant, are situated, and plaintitt de- 
sire* to use the said premises so occupied by the defendant tor bank- 
ing purposes, and plaintiff intends to remodel the said premises to 
make them more useful for the said intended purpose; the use of the 
said premises for the purpose specified is necessary to the proper 
carrying on of plaintiff's said banknig^usmess. ATTERg0N( 

Attorney for Plaintiff. 

4 Affidavit of Merit. 

Filed September 15,1921. 


District of Columbia, ss: 

Joseph Sehiavone, being first duly sworn, deposes and says, that 
he is the president of the International Exchange Bank a corpora¬ 
tion, plaintiff in the above entitled cause, and makes this affidavit 
on behalf of and as agent for the said plaintiff; that he has personal 

knowledge of all the facts herein set forth. 

On to-wit, August 9th, 1919, affiant who was then the owner of 
premises, 803 Fifth Street, Northwest, Washington being the 
premises referred to in this proceeding, leased the said premises to 
the defendant for a term of two years, commencing on the said date 
of August 9th, 1919; the defendant entered upon the said premises 
under the said lease and has occupied them ever since; the said 
premises consist of one room, used by the defendant for a mercan¬ 
tile establishment, in a building situate at the Northeast corner of 

Fifth and H Streets, Northwest, Washington, D. C., all of which 

/ 
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building belonged at the time of the making of the said lease to 
affiant; on to-wit, a short time prior to the expiration of defendant’s 
lease on August 8th, 10*21, plaintiff, in good faith sold and con¬ 
veyed the entire building referred to, including the room now 
occupied as aforesaid by defendant, to International Exchange Bank, 
a corporation, plaintiff herein, of which corporation affiant is the 
president ; the plaintiff corporation is actively engaged in an 
5 extensive banking business in its aforementioned building 
and is using at the present time all the first floor of the said 
building for such business, except the room occupied by defendant; 
this room separates certain of the banking rooms and its occupancy 
by the defendant interferes with the conduct of the said business, 
and prevents the making of important alterations in the premises; 
the plaintiff, in good faith, desires and intends to use the room oc¬ 
cupied by the defendant in and about its banking business just as 
soon as it is vacated by the defendant, and expects to make altera¬ 
tions therein to make it more suitable for such purpose, immediately; 
on August 9th, 1921, the plaintiff*, lawfully served a thirty day 
notice to quit the said premises, in the manner provided by law, upon 
the defendant, in person, and the thirty days allowed in the said 
notice have expired; plaintiff has neither collected rent from, nor 
otherwise made defendant its tenant, since the expiration of the 
said lease, on August 8th, 1921. Nevertheless, defendant has re¬ 
fused and stilly refuses to vacate the said premises numbered 803 
Fifth Street, Northwest, Washington, and unlawfully and without 
right detains the same, although the plaintiff is justly entitled to the 
possession of the said premises. 

JOSEPH SCHIAVONE. 

Subscribed and sworn to before me this 12th dav of September 
A. D., 1921. F 

[seal.] JOHN M. KING, 

Notary Public, D. C. 
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I* S mu )nons. 

Issued September 15, 1921. 

In the Municipal Court of the District of Columbia, 321 John 

Marshall Place. 

No. 206,537. 

L. & T. 

International Exchange Bank, a Corporation, Plaintiff, 

VS. 

Vincent Pullo, Defendant. 

The President of the United States to the defendant, V incent Pullo, 
Greeting: 

You are hereby summoned to appear in this Court on the 27th day 
of September, A. D. 1921, at 10 o’clock, A. M„ to answer the plain¬ 
tiff’s complaint and show cause why judgment should not be gnen 
against you for the restitution of the possession of the premises de¬ 
scribed in the complaint, under oath, filed herein by said plaintiff, 
beside costs; and in case of your failure so to appear and answer, the 
suit will be proceeded with as in case of default.: ....... f 

Witness the Honorable Judges of said Court this 15th day ol 

September, 1921. BLANCHE NEFF, 

|_oHiA.L. J Clerk 

E. E. CUMMINS, 

Ass’t Clerk. 


Marshal’s Return. 


9/16/21. 


Summoned as within directed. 


MAURICE SPLAIN, 

JJ. S. Marshal, 

By DEMPSEY, 

Deputy Marshal. 


Affidavit of Defense. 
Filed December 23, 1921. 


District of Columbia, ss: 

I, Vincent Pullo, the defendant in the above named action being 
first duly sworn according to law, upon my oath state as follows. 

That I have no personal knowledge of the ownership by the plain¬ 
tiff, the International Exchange Bank, a corporation, of the prop- 
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erty involved in these proceedings, although I am reliably informed 
that it is such owners but if ownership becomes imperial I demand 
strict proof thereof; I admit that I am a tenant of the first floor of 
a building situated on the northeast corner of 5th and H Streets, 
Northwest, in the District of Columbia, the same being premises 
803 5th Street, Northwest, my tenancy thereof having originated 
and was created under a written contract made by Joseph Schiavone 
on August 9th, 1919, who at that time was the owner of the said 
property; a copy of the said written document being attached hereto 
and made a part hereof, and my tenancy of the said part of said 
premises still subsists thereunder; 

I deny that I unlawfully detain ed from the plaintiff and hold 
without right the aforesaid part of the said premises but on the con¬ 
trary, I aver that my tenancy thereof is lawful and I further aver 
that my tenancy thereof is lawful and I further aver that I have 
complied punctually and literally with all the terms, condi- 

8 tions, and provisions under the aforesaid lease under which 
my tenancy was created and subsists, and I further aver that 

prior to the expiration of the term of said lease I in writing per¬ 
sonally notified the said Joseph Schiavone that 1 intended to renew 
the said lease for a further period of two years on the term- and con¬ 
ditions of the said lease believing at that time that the said Joseph 
Schiavone was still the owner of the said premises, not having any 
information of the disposition of the said property by him, the said 
notification of renewal having been given by me before the receipt 
from the plaintiff of the notice to quit the said premises. 

I further state that the said Joseph Schiavone is the president of 
the plaintiff Bank. 

I am advised by counsel and upon such advice aver that under the 
law of the District of Columbia I have the right to set up equitable 
defenses to actions in this Honorable Court with the same force and 
effect as I could affirmatively seek relief if applied for in the Equitv 
Court. 

I am further advised, and upon such advice aver that the plaintiff 
stands in no better position in respect to the said property and the 
said possession thereof than its grantor the said Joseph Schiavone 
stood, and that the plaintiff in purchasing the said property and 
title thereto — subject to all legal and equitable rights and privileges 
under the said lease, and that it became the duty of the plaintiff 
prior to the time of its purchasing the said property to inquire by 
what right I occupied the said premises or a portion thereof, and 
what my rights where under the existing lease. Having elected to 
avail myself of the privilege of renewal of the said lease, that 

9 being one of the conditions upon which my tenancy was 
created, T claim that the present suit cannot be maintained, 

and if necessary I will petition the Equity Branch of the Supreme 
Court of the District of Columbia for affirmative relief for the specific 
performance of the said contract in which 1 aver. I pray that 
action upon the present case may he abated until the determination 
of the proceedings in equity. 


VINCENT PULLO. 
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Subscribed and sworn to before me this 22nd day of December, 


A. D., 1921. 
[seal.] 


ROBERT E. LEE SMITH, 

Notary Public, D C. 


Mr. Thomas H. Patterson, 

Attorney for Plaintiff 

Sir: 

Please take notice that on the 28th day of December, 1921, I shall 
present to Mr. Justice Mattingly, one of the Justices of the Munici¬ 
pal Court of the District of Columbia trying Landlord and Tenant 
cases, an affidavit of defense by the defendant, a copy of which is 
attached hereto, and request the Court to file the same nunc pro tunc. 

E. EDWARD CLARK, 
Attorney for Defendant. 
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Copy. 


This lease made by and between Joseph Schiavone, party of the 
first part, and Vincent Pullo, party of the second part: 

Witnesseth, That the party of the first part does hereby grant and 
demise unto the party of the second part the premises at 808 5th 
Street, N. W., for the term of two years commencing on the 9th day 
of August, 1919, for the sum of Three Hundred and Sixtv-six Dol¬ 
lars per annum, payable in monthly instalments of Thirty Dollars 
and Fifty cents, in advance at 479 H Street, N. W., Washington, 
D. C., the first payment to be made on the 10th day of August, 191.9,- 
and a like sum on the 10th day of each month thereafter. 

And the said party of the second part covenants that he will not 
sublet the said premises without the consent in w r riting of said party 
of the first part; that he will not use said premises for any unlawful 
purposes; that he will pay the said rent as above stated, and all bills 
for gas used on the premises, making the necessary deposit at the gas 
office to secure same; that he w T ill pay all excess of used water rents 
for said premises during his tenancy thereof; that all repairs ren¬ 
dered necessary by the negligence of the party of the second part 
shall be paid for by him, and that he will surrender the same at tlie- 
expiration of two years’ tenancy in good order, ordinary wear and tear 
and damage by the act of God or public enemy excepted. The tenant 
hereby agrees that he will insure the glass in the front window. 

And it is further agreed, that if any instalment of the rent herein¬ 
before reserved be not paid at the time agreed upon, although 
11 no demand shall have been made for the same, or if any of 
the covenants herein contained be not performed according 
to their full tenor and effect, then it shall be lawful for the said party 
of the first part to terminate this tenancy by a notice in writing of 
— days to that effect, which notice may be served on the party of the 
second part in person, or by leaving the same on the premises; and 
upon the expiration of the said — days, the tenancy created by this 
lease shall forever cease and determine, and the said party of the 
first part may reenter on the said premises and repossess the same 
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and avail himself of the remedies provided by the Code of Law 
regulating proceedings between landlord and tenant, without fur- 
there notice in such case being hereby expressly waived. 

And it is further agreed, that no waiver of one breach of any 
covenant herein shall be construed to be a waiver of the covenant it¬ 
self, or of any subsequent breach thereof. 

And it is further agreed, that if the party of the first part should 
install heating apparatus in the above mentioned premises, the party 
of the second part hereby agrees to pay $35.50 per month for the 
period of six months immediately following such installation. (It 
is also agreed that the lease may be renewed by the second party.) 

In testimony whereof, the said parties have hereunto signed their 
names and affixed their seals, this 9th day of August, A. D., 1919. 

J. SCHIAVONE. [seal.] 
VINCENT PULLO. [seal.] 

Witnessed by 

VIOLA M. KIDWELL. 

12 Plea. 

Filed January 11, 1922 (Nunc pro Tunc December 16, 1921). 

* J(t * * * jfr 

Now comes the defendant, Vincent Pullo, for plea to the declara¬ 
tion filed herein, denies that he wrongfully detains the premises in 
controversv herein, and savs that he holds the same bv virtue of a 

%j • %? ■/ 

contract entered into with the plaintiff’s grantor, Joseph Schiavone. 
of date August 9, 1919, and for the period of two years from said 
date, and that said contract contained the provision that this de¬ 
fendant should have the privilege to renew said lease; that pursuant 
to the said provision this defendant made proper written demand 
of the plaintiff’s grantor for a renewal of said lease but that said 
plaintiff’s grantor failed and refused to comply with the terms of 
said contract of aforesaid, and knowing of said desire on the part of 
the defendant to renew said lease, sold and conveyed to the plaintiff 
herein, of which corporation, the said Joseph Schiavone is President 
and chief officer, the said premises. 

The defendant alleges that the plaintiff herein was advised of the 
provision of this lease as fully as the said Joseph Schiavone and that 
it is in no better position to ignore said provision of said contract 
than he was; that by reason of the facts stated the plaintiff is es¬ 
topped from seeking to oust this defendant from the possession of 
said premises, and from seeking to ignore the provision of said con¬ 
tract, and the defendant pleads and relies on said estoppel in bar of 
the plaintiff’s right to recover herein, and pravs that said proceeding 
be dismissed. 

D. EDWARD CLARK, 
Attorney for Defendant. 
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13 Motion to Strike Out Plea. 

Filed January 13, 1922. 

******* 

Now comes the plaintiff. International Exchange Bank, a corpora¬ 
tion, and moves the Court to strike out defendant s plea, filed heiein 
on January 11, 1922, on the following grounds: 

1. Prior to the filing of the said plea, this cause was fully tried on 
its merits on December 16th, 1921, and the same taken undei ad¬ 
visement by the Court, after the hearing of evidence and argument 
of counsel/ Thereafter, both plaintiff and defendant filed briefs in 
the cause for the information of the Court. 

2. The said alleged plea is argumentative, and recites conclusions 

of law, by way of defense. 

3. And other grounds appearing on the face of the said plea. 

THOS. H. PATTERSON, 

Attorney for Plaintiff. 

Mr. D. Edward Clarke, 

Attorney for Defendant. 

Dear Sir : 

Please take notice that the above motion will be called to the at¬ 
tention of the Court, on Tuesday, January 17th, 1922, at the hour 
of 10 o’clock, A. M., or as soon thereafter as counsel may be heard. 

THOS. H. PATTERSON, 

Attorney for Plaintiff. 


Memorandum. 

January 24, 1922.—Motion to strike out plea overruled. 

14 Demurrer. 

Filed January 24, 1922. 

******* 

Demurrer to Plea. 

Now comes the plaintiff, International Exchange Bank, a corpora¬ 
tion, and says, that defendant’s plea, filed in the above entitled cause 
on Januarfv 11. 1922, is bad in substance. 

THOS. H. PATTERSON, 

Attorney for Plaintiff. 

Note. 

Among the points of law intended to be argued in support of the 
above demurrer are the following: 
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1. The plea to which the said demurrer is directed does not allege 
any matter or fact constituting a defense to plaintiff’s action, set 
forth in its complaint filed in the above entitled cause. 

2. The said plea shows on its face that it is an attempt by the 
defendant to assert by way of defense to plaintiff’s action for the 
recovery of the possession of real estate, an alleged right of the de¬ 
fendant to bring a suit in a Court having equity jurisdiction, for the 
purpose of having that Court decree the specific performance of an 
alleged agreement between defendant and plaintiff’s predecessor in 
title for the execution of a renewal lease to the defendant of the 

premises in controversy. 

15 3. The said plea shows on its face that it is an erroneous 
attempt to assert a right to sue for the specific performance 

of an alleged contract to give a new lease to the premises in contro¬ 
versy, as an equitable defense to an action brought for the recovery 
of the possession of the said premises. 

4. Equitable defenses are not allowable in the Municipal Court 
of the District of Columbia, in a proceeding brought by a landlord 
for the recovery of premises from a tenant. 

5. And for other defects appearing on the face of the said plea. 

THOS. H. PATTERSON, 

Attorney for Plaintiff. 

16 Memoranda. 


January 24, 1922.—Plaintiff’s demurrer to defendant’s plea over¬ 
ruled. 

Plaintiff's Joinder in Issue. 

Filed January 24, 1922. 

* * * * * * * 

The plaintiff hereby joins issue on defendant’s plea. 

THOS. H. PATTERSON, 

Attorney for Plaintiff. 


January 27, 1922.—Court’s finding in favor of defendant. 
February 2, 1922.—Judgment for defendant. 

February 15, 1922.—Writ of Error received from the Court of 
Appeals. 

February 2, 1922.—Bond fixed at $50.00, on Error to Court of 
Appeals. 

February 17, 1922.—Approval and filing of bond, on Error to 
Court of Appeals. 

March 7, 1922.—Submission, settling and filing of the bill of ex- 
! ceptions. 


March 7,1922. — Bill of exceptions signed nunc pro tunc, on March 
7, 1922. r 
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17 Finding. 

Minutes. 4, Page 157. 

Friday, January 27th, 1922. 

* * * * * * * 

Upon consideration of plaintiff s motion for judgment made in 
open Court, it is ordered that said motion be and the same is hereby 
overruled. Further, come now the parties hereto and thereupon 
this cause being heard and submitted, the Court finds in favor ol 
the defendant. 

Judgment. 

Minutes 4, Page 158. 

Thursday, February 2, 1922. 


******* 

It appearing under Rule of Court that judgment on the finding 
in this cause should be entered, it is so ordered. Wherefore, it is 
considered that the plaintiff take nothing by this action, that de¬ 
fendant go hence without day, be for nothing held and recover of 
plaintiff his costs of defense/ Bond fixed in the amount of Fifty 
Dollars, ($50.00). 

18 Assignment of Errors. 

Filed March 7, 1922. 


The plaintiff assigns as reversible error, the following rulings and 

actions of the Trial Court : ? 

1. The overruling of plaintiff s motion to strike out defendants 
plea, which plea was filed nunc pro tunc on January 11th, 1922, as 
of the date of December 16th, 1921. 

2. The overruling of plaintiff s demurrer to defendant’s plea, 
which plea was filed nunc pro tunc on January 11th, 1922, as of the 
date of December 16th, 1921. 

3. The overruling of plaintiff ’s motion for a finding in plaintiff 
favor on all the evidence in the case. 

4. The finding for defendant on defendant s motion to that effect, 
on all the evidence in the case. 

THOS. H. PATTERSON, 

Attorney for Plaintiff. 
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Filed Mar. 7, 1922. Municipal Court, District of Columbia. 
In the Municipal Court of the District of Columbia. 

No. 206,537. 

International Exchange Bank, a Corporation, Plaintiff, 


vs. 


Vincent Pci.lo, Defendant. 

Landlord & Tenant. 

Bill of Exceptions. 

Honorabl?Robert 1 E Mattingly 'onf °j for trial before the 

Court of the District of Columbia ‘^Judges of the Municipal 
ber 16, 1921 Columbia, sitting without a jury, on Decern- 

5»iMin| Jr ft TfiS f„d 8 H H", “• 

him sold to‘the plaintiff corDoratim t°h " ed by the witness'and-'bv 
to the plaintiff ?? c «Vyance by the witness 

fendant, Vincent Pull wa- ^ ? d dated Ju,y 26 > 1921 i ‘hat de- 

z a £ eDtk A " f e “it ft: 

a lease K.’SSli'K 0nd -. P^hiff offeK^’id^' 

being th 8 e lease 'under""®, tfendZ'Tt ^ Au ^ st 9 ’ 19,9 ‘ 
and under which he now claims Ttr e , ntered ll P on the premises 
denco by the Court 7Lm i hls lease was received in evi- 

same is herein set forth L criSio'atVe".defendant’s part. The 

xszg&gg? «*»' decid raiiarffli: 

first^rt, ,e and vSen{ W of the 

demise to the party of the 'La’mll'mu-f P alt . do f s hereby grant and 

August f 19lS! e for' , the°sum 9 ‘b 

annum, payable in monthly 
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cents Dollars, in advance, at 470 H Street, N. W. Washington D C 
the first payment to he made on the 10th day of August 1010, and a 
like sum on the 10th day of each and every month thereafter 

And the said party of the second part covenant that he will not 
sublet the said premises without the consent in writing of sa d par y 
of the first part; that he will not use said premises for any unlaw tut 
purposes; that he will pay the said rent as above stated, and all bills 
for gas used on the premises, making the necessary deposit at the 
gas office to secure same; that he will pay all excess of used watei 
rents for said premises during his tenancy thereof, that all repairs 
rendered necessary by the negligence of the party of the second part 
shall be paid for by him, and that he will surrender the same at the 
expiration of two years tenancy in good order, ordinary weai and 
tear and damage by the act of God or public enemy excepted The 
tenant herebv agrees that he will insure the glass in the front \\ mdow. 

And it is further agreed, that if any instalment of the rent lieie- 
inbefore reserved be not paid at the time agreed upon, although no 
demand shall have been made for the same; or if any of the core- 
nants herein contained be not performed according to their full 
tenor and effect, then it shall be lawful for the said party of the fiist 
part to terminate this tenancy by a notice in writing of 30 days to 
that effect, which notice may be served on the party of the second 
part in person, or by leaving the same on the premises; and upon 
the expiration of the said 30 days, the tenancy created by this lease 
shall forever cease and determine, ancl the said part- ol me 
21 first part may re-enter on the said premises and repossess the 
same, and avail himself of the remedies provided by the Code 
of Law regulating proceedings between landlords and tenant, with¬ 
out further notice, all other notice in such case being hereby ex- 

Dres^lv 

And it is further agreed, that no waiver of one breach of any 
covenant herein shall be construed to be a waiver of the covenant 
itself, or of any subsequent breach thereof. And it is further agreed 
that if the partv of the first part should install heating apparatus in 
the above mentioned premises, the party of the second part hereby 
agrees to pav $35.50 per month for the period of six months im¬ 
mediately following such installation. It is also agreed that the 

lease mav be renewed by the second party. . 

In testimony whereof, the said parties have hereunto signed then 

names and affixed their seals, this 9th day of Aug. A. D. 1919. 

J. SCHIAVONE. [seal.] 
VINCENT PULLO. [seal.].” 

Witnessed by 

VIOLA M. KIDWELL. 

The same witness further testified that the plaintiff had not ac¬ 
cepted any rent for the premises occupied by the defendant, for any 
period of time after August 9, 1921, but that defendant had tendered 
rent as it fell due. On cross-examination, witness testified that at 
the beginning of defendant’s tenancy, witness had required defend¬ 
ant to deposit with the witness, then the owner of the property, the 
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sum of $90. as a guarantee of the payment of rents to fall due; that 
defendant had withdrawn a portion of this deposit, and a balance, 
the amount of which he could not state without his books, was still 
held by witness to defendant’s credit. Also, that witness had re¬ 
ceived a letter from the defendant dated July 11, 1921, which letter 
witness identified, and the same was offered and received in evidence. 
This letter is in the following identical form: 
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“Warehouse: 307 H St. N. E. 


Importers of 
Olive Oil, 
Cheese, 
Maccaroni. 


V. Pullo & Co. 

Magnesia, 
Ferro China, 

High Grade Groceries, and 

Wholesale and Retail. Syrups. 

Main Office & Salesroom, 

803 5th St. N. W. 

Phone: Franklin 2055. 


Mr. Joseph Schiavone, 
479 H St. N. W., 
Local. 


Dear Sir : 


Washington, D. C., 7-11-21. 


In reference to our conversation regarding renewal of my lease. 
I have consulted my attorney and he advices me to write you a letter 
registering same demanding a new lease, according to agreement 
specified in present lease. 

In regard to your statement to me that you are unable now to 
renew the lease on account of the transfer of your interest to the 
International exchange bank, of w-ich you are now President. 

I wish to state that you could only transfer your interest subject 
to your written agreement with me. 

Further I wish to say that my agreement is concerned only with 
the building, and has no relation with the parties whatever. 

Therefore I trust you will draw up the new lease, and send same 
to me as soon as possible. 

Respectfully, V. PULLO.” 


Thereupon, it was conceded, stipulated and agreed, in open court, 
as undisputed facts, that the premises the possession of which were 
sought to be recovered in this action, were strictly business property 
and not used by anyone for residential purposes and that a valid 
written notice, signed by plaintiff, had been served by the plaintiff 
on defendant personally, on August 9, 1921, requiring the defendant 
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to vacate the said premises on the thirtieth day after the day of the 

service of the said notice. . 

23 The foregoing is the substance of all the evidence in the 

case and thereupon both sides rested. Defendant moved the 
court, upon all the evidence in the case, for a finding in his favor, 
on the ground that the proof failed to show that plaintiff was en¬ 
titled to recover the possession of the premises in question. Plain¬ 
tiff moved the court for a finding in its favor on the giound that the 
evidence showed that it was entitled to such possession. The court 
took the case under advisement on the said date of December 16, 
1921. Thereafter, before the court decided the said case, on Jan¬ 
uary 11th, 1922, defendant, by leave of the court first had and ob¬ 
tained filed, nunc pro tunc, as of December 16th, 1921, the follow¬ 
ing plea: 

Now comes the defendant, Vincent Pullo, for plea to the declara¬ 
tion filed herein denies that he wrongfully detains the premises in 
controversv herein, and says that he holds the same by virtue of a 
contract entered into with the plaintiff’s grantor, Joseph Schiavone, 
of date August 9, 1919, and for the period of two years from said 
date, and that said contract contained the provision that this de¬ 
fendant should have the privilege to renew said lease; that pursuant 
to the said provision this defendant made proper written demand 
of the plaintiff’s grantor for a renewal of said lease but that said 
plaintiff ’s grantor failed and refused to comply with the terms of said 
contract aforesaid, and knowing of said desire on the part of the 
defendant to renew said lease, sold and conveyed to the plaintiff 
herein, of which corporation, the said Joseph Schiavone is President 
and chief officer, the said premises. 

The defendant alleges that the plaintiff herein was advised of the 
provision of this lease as fully as the said Joseph Schiavone and that 
it is in no better position to ignore said provision of said contract 
than he was; that by reason of the facts stated the plaintiff is estopped 
from seeking to oust this defendant from the possession of said 
premises, and from seeking to ignore the provision of said contract, 
and the defendant pleads and relies on said estoppel in bar of the 
plaintiff’s right to recover herein, and prays that said proceeding be 
dismissed. 

(Signed) D. EDWARD CLARKE, 

Attorney for Defendant. 


24 Thereafter, on January 13, 1922, plaintiff moved the court 
to strike out defendant’s said plea on the following grounds: 

1. Prior to the filing of the said plea, this cause was fully tried on 
its merits on December 16th, 1921, and the same taken under ad¬ 
visement by the Court, after the hearing of evidence and argument 
of counsel. Thereafter, both plaintiff and defendant filed briefs in 
the cause for the information of the Court. 

2. The said alleged plea is argumentative, and recites conclusions 
of law, by way of defense. 

3. And other grounds appearing on the face of the said plea. 
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Plaintiffs said motion to strike out defendant’s plea was over-ruled 

rJa 0n '! an 1 uary r 4th > ^22, to which action of the court 

plaintiff then and there, in open court, excepted and caused his 

exception to be noted by the Court; thereafter, on the said date of 
January 24th, 1922 plaintiff filed a demurs to defendant’s Lid 
plea, on the ground that the same was bad in substance, the said 
demurrer with the spec,lie ground therefor, designated, being a part 
the lecoid of this ease. T lie Court over-ruled plaintiff’s said de¬ 
murrer on the said date of January 24th, 1922, to which ruling of 
the Court defendant then and there in open court excepted and 
caused his exception to be noted by the Court. Thereupon P plaintiff 

of I SuZ e 2°4 I !h < W Sai<1 t P ‘ Ca - T , he 1 rea , fter ’ on dle s « d da ‘ a 

fir.lL„ a y /f h ’ 1922 \ the C0Ult over-ruled plaintiff’s motion for a 
finding in its favor, and entered a finding in favor of defendant to 
which action of the Court, in over-ruling plaintiff? motion for a 

ij'u? in 1 . ts favor ar , ld ln finding for the defendant, plaintiff then 
Sed t r the n CoT, n ^ eXeept0<1 and 1 his Option’to be 

9 - of the foregoing proceedings were had, and all ex- 

eptions herein mentioned were made and allowed in open 

nr. l fi n ’ J ',' fo , re t,le court rendered and announced its decision 

seal fhis'lfs Biff of e w UPOn f the plai , ntifi ' f J l ra - ved the court to sign and 
.f ionl ’ . fi B 1 Exce P.t‘ons, to have the same force and effect as 

Rllff r 16 '- aK cxce P tlons " el 'e severally set forth in a separate 
Bill of Exceptions, and the same was accordingly done and the 
Court signs and seals this Bill of Exceptions, to hive the same effect 
aforesaid, now for then, this 7th day of March 192? andlLtf 
same a part of the record of this ease ’ ’ d made the 

ROBT. E, MATTINGLY, [seal.] 
Judge of the Municipal Court 

Agreed ? the District °f Columbia. 

D. EDWARD CLARK, 

THOS. 

Atty. for Plaintiff . 

26 Designation of Record. 

Filed March 8, 1922. 


oK J he C !?J, k 7 i11 please P re P are the record on Writ of Error in the 
above entitled cause, to include the following: ’ m the 

I. riaintiffs complaint and affidavit of merit attached with 

“ d .si of “w «■». 

‘•t , aS ! rr sai - & * 
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4. Plaintiff’s motion to strike out defendant’s plea, and notice 
thereon, with memorandum of date of filing same. 

5. Memorandum of Court’s overruling of plaintiffs motion to 

strike out defendant’s plea. . 

6. Plaintiff’s demurrer to defendant’s plea, with marginal note oi 

grounds therefor. 

7. Memorandum of the Court’s overruling of plaintiff s demurrer 
to defendant’s plea, and date thereof. 

8. Plaintiff’s joinder in issue. 

9. Minute entry of Court’s finding in favor of defendant. 

10. Minute entry of judgment for defendant, with the date thereof. 

11. Memorandum of receipt of Writ of Error from Court 

27 of Appeals, of the District of Columbia. 

12. Memorandum of the fixing of the penalty of bond on 

Error to Court of Appeals. 

13. Memorandum of approval and filing of bond, on Error to 
Court of Appeals. 

14. Memorandum of the submission, settling and filing of the 
bill of exceptions. 

15. The bill of exceptions signed nunc pro tunc, on March 7th, 
1922. 

16. The assignment of errors filed March 7, 1922. 

17. This order. 

THOS. H. PATTERSON, 

Attorney for Plaintiff. 

28 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
27, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in Cause Number 206,537, Landlord and 
Tenant, wherein the International Exchange Bank, a Corporation, 
is plaintiff and Vincent Pullo, is defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 22nd day of March, 1922. 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 
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29 Flled Feb - 1922 - Municipal Court, District of Columbia. 
United States of America, ss: 

The President of the United States to the Honorable Robert E Mat- 

zngly, Judge of the Municipal Court of the District of Columbia 
Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 

and Vin' ee ? I, nt i < j rna 1 tl ^ nal ] Exchange Bank, a Corporation, plaintiff, 
and \ intent I ullo, defendant, landlord and Tenant, No. 206 537 

nl.dndff 681 rZ mlh l lappened ’ ,0 tlle great damage of the’said 
plaintiff as by its complaint appears. We being willing that error 

• hath been, should be duly corrected, and full and speedy 

• , ton o o the parties aforesaid in this behalf, do command vou 

if judgment be therein given, that then, under vour seal, distinctly 

and openly, you send the record and proceedings aforesaid, with all 

thmgs concerning the same, to the Court of Appeals of the District 

of Columbia, together with this writ, so that vou have the same in 

settling of 0 tho t b°ill A f PealS ’ t - t Washin S ton > " ithin 20 da ys from the 
settling of the bill of exceptions, or within such additional time after 

the expiration of the 20 days as the court below or a judge thereof 

lor sufficient cause shall allow: that the record and proceedings afore- 

;"t b f ng 1 " spe . cte d ! the said Court of Appeals mav cause further 
to be done therein to correct that error, what of right and according 
to the laws and customs of the United States should be done. g 

Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 14th day of February, in the vear of our 
Loid one thousand nine hundred and twenty-two. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk- of the Court of Appeals 

Allowed by District of Columbia. 

CONSTANTINE J. SMYTH, 

Chief Justice of the Court of Appeals 

of the District of Columbia. 

Endorsed on cover. District of Columbia, Municipal Court, No 
fJnfp {[dernational Exchange Bank, &c., plaintiff in error, vs Vin- 

1922 Henry 'T Wled ^ 22 > 
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